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Observations on Guantánamo’s Kafkaesque System of Justice

By Jamil Dakwar*
On October 17, 2006, U.S. President George W. Bush signed into law the Military Commissions Act (MCA). The Act was drafted in response to a U.S. Supreme Court decision that invalidated a previous attempt of the U.S government to set up a system of military commissions to try “alien unlawful enemy combatants”
 detained in the government’s “War on Terror.” The MCA is the latest in a series of attempts by the U.S. government to establish such a commissions system. The MCA lacks basic substantive and procedural protections codified in the U.S. Constitution, the Geneva Conventions, and numerous international human rights treaties, including the International Covenant on Civil and Political Rights, the Convention Against Torture, and the Convention on the Elimination of All Forms of Racial Discrimination. The violations include the denial of the right of habeas corpus, to an independent trial, and the curtailment of the rights of judicial review and to a remedy for human rights violations. The military commissions also allow for the use of evidence obtained through torture. The MCA also provides protection perpetrators of torture, by granting persons who committed acts of torture against detainees retroactive immunity for their crimes. However, as will be discussed below, the actual practice of the military commissions has shown that these violations of codified rights are just the tip of the iceberg.  

This flawed system of military commissions is reminiscent of Franz Kafka’s system of “justice,” as described in his essay “Before the Law.” As in Kafka’s famous piece, the detainees held at Guantánamo Bay have waited years “to gain entry to the law,” only to discover at trial that this system was specifically created for them. These detainees have collectively become Kafka’s “man” who waits at the door until he is on the verge of death. When the man asks the doorkeeper why, even though everyone seeks the law, no one else has ever arrived, the doorkeeper replies: “No one else can gain entry, since this entrance was assigned only to you. I’m going now to close it.” 
Since January 2002, the US government has held more than 800 detainees in Guantánamo without fair trial or meaningful access to independent courts. Many detainees have been subjected to various forms of torture and abuse, including prolonged incommunicado detention, disappearances, beatings, death threats, painful stress positions, sexual humiliation, forced nudity, exposure to extreme heat and cold, denial of food and water, sensory deprivation such as hooding and blindfolding, sleep deprivation, water-boarding, the use of dogs to inspire fear, and racial and religious insults.
Today, 270 detainees classified as “alien unlawful enemy combatants” remain in US custody and only 19 have been charged before the new system of military commissions. The detainees are held in several detention camps under maximum security arrangements and in complete isolation from the outside world. 

In early April I traveled to Guantánamo to witness this Kafkaesque system at work first hand. The detainees appearing before the military commissions that week were Ahmed Mohammad al-Darbi (a Saudi national), Ibrahim al-Qosi (a Sudaneese national), and Omar Khadr (a Canadian national who was just 15 years old when he was captured by U.S. forces in Afghanistan). Beyond the aforementioned problems inherent in the MCA, actually witnessing the commissions at work erases any notion of what some, on the outside, see as an open and transparent process. While there are public hearings and observers from the media and non-governmental organizations are present, it quickly becomes apparent to those on the ground that this system has been engineered to produce convictions. These hearings provide yet another example of how secrecy has become the norm, and open and transparent processes the exception.
The first detainee to be brought before the commission was Mr. al-Darbi. The failure of this system of “justice” is exemplified by the case of Mr. al-Darbi, who, after being held for six years at Guantánamo showed great distrust towards it. Beyond the inherent flaws within the MCA itself, Mr. al-Darbi’s hearing was plagued by the same flaws that have been apparent since the first military commission was held in Guantánamo four years ago, including problems with simultaneous translations, ethical problems with legal representation, and issues relating to secrecy and classified evidence. 

Mr. al-Darbi was brought into the courtroom unshackled, wearing white prison garb (a sign of a compliant prisoner) and blue polo shoes. He was seated next to his detailed military defense lawyer, Lt. Col. Bryan Broyles. Mr. al-Darbi was asked by the military judge whether he accepted the legal representation of Lt. Col. Broyles, and he immediately stated that he was not interested in legal representation and did not accept the legitimacy of the military commissions. He also asserted that he was entitled to legal counsel from his own country, Saudi Arabia. (Under the rules of the MCA, only lawyers who are U.S. citizens and have the appropriate security clearance can act as civilian defense lawyers.) Mr. al-Darbi said the military commission system was more political than judicial, and that there was no international or U.S. court that treats detainees in the way that Guantánamo detainees have been treated. 

Mr. al-Darbi was not the first Guantánamo detainee to call into question the legitimacy of the trials or to decide to boycott the commissions and seek self representation; Mohamad Jawad and Ali Hamza Ahmed Sulayman al-Bahlul have made similar statements and, as will be seen later in this piece, nor was Mr. al-Darbi the last. What gives al-Darbi’s statement added weight, however, was that his criticisms have since been echoed by former Chief Military Prosecutor, Col. Morris Davis, who recently quit his post in protest against political interference from the Pentagon. Col. Davis testified about his experiences last April before the military commission hearing of Salim Hamdan. 
Despite the military judge’s repeated warnings to Mr. al-Darbi regarding the consequences of his decision not be represented by Lt. Col. Broyles and to boycott the hearings, he nonetheless decided to leave the court room, but not before making the following statement in Arabic: “I was tortured and statements were taken from me under coercion.” In fact, very little is known about al-Darbi’s treatment in U.S. custody (including his time at the notorious Bagram detention center) or the circumstances in which he was apprehended at an airport in Azerbaijan. It was reported that he had been beaten and left hanging from handcuffs during interrogations at Bagram Air Base north of Kabul by an army counterintelligence specialist. That specialist, Pfc. Damien Corsetti, was court-martialed and acquitted in 2006 in Texas for abuse involving another detainee.

The hearing ended with many questions left unanswered: How will the trial proceed when the defendant is boycotting the hearings, and accepts neither the legitimacy of the military commission nor the mandatory military defense representation? How will Lt. Col. Broyles deal with the ethical conflict of interest arising from his duty to provide the best legal defense when al-Darbi does not recognize the legitimacy of the court? How will the government react to the defense’s request for information that might shed more light on al-Darbi’s treatment in U.S. custody, especially in Bagram? And will the conditions of detention of al-Darbi worsen as result of his boycott of his military commission hearings? 

Like Mr. al-Darbi, Mr. al-Qosi refused representation and declared that he would boycott the military commission, before which he is charged with conspiracy and providing material support to terrorism. Al-Qosi told the judge, Air Force Col. Nancy Paul, that he had been waiting for this day for four years, that he did not recognize the lawfulness of the military commission, and that he was “leaving the field for you to play as you wish.” 
Al-Qosi is one of the few Guantánamo detainees to have been charged under the first system of military commissions, which was held unconstitutional and in violation of international law by the Supreme Court in June 2006. At those hearings, al-Qosi agreed to be represented by a military lawyer, Air Force Lt. Col. Sharon Shaffer. Not surprisingly, years of isolation and lack of access to an independent judiciary have significantly undermined al-Qosi’s trust in the American system of justice. In fact, in November 2004, through his civilian lawyer Paul Reichler, al-Qosi, who is married and has two daughters, filed a habeas corpus petition to the Washington D.C. District Court in which he claimed to have been beaten, humiliated, and repeatedly abused while in U.S. custody in Afghanistan and Guantánamo. 

His newly-appointed military lawyer, Navy Reserve Cmdr. Suzanne Lachelier, protested about her lack of access to al-Qosi and said that the first time that she was able to meet with him had been at the military commission hearing itself. Her experience is common among Guantánamo defense lawyers, both military and civilian, who constantly face tremendous difficulty when attempting to freely communicate with their clients, a basic requirement for effective legal advice and representation. The defense counsel asked the judge to help her gain permission to meet al-Qosi face-to-face, rather than through messages delivered by Guantánamo guards. This basic, constitutionally-protected request was denied. Cmdr. Lachelier was also forced to represent al-Qosi, despite his clear statement that he did not wish to be represented by military, civilian, or even volunteer counsel. As the hearing progressed, it became more evident that the military judge was more concerned with moving the process forward and informing al-Qosi of his right to appointed counsel than with working to fulfill this right. 

In a prepared handwritten statement, al-Qosi stated that his only war crime was that he was from a third world country, Sudan. Al-Qosi stressed that the Guantánamo detainees with European citizenship had been released as a result of a political and diplomatic pressure by their own governments. In fact, on March 7, 2008 the U.N. Committee on the Elimination of Racial Discrimination found this system of military commissions to be discriminatory as it denied non-citizens equal standing and access to U.S. courts and violated the rule that counterterrorism measures should not discriminate in purpose or effect on grounds of race, color, descent, or national or ethnic origin.

No one knows if al-Qosi will appear again before this military commission, but what I witnessed – detainees challenging the legitimacy of the forum and refusing to take part in the proceedings – is becoming the rule. Cmdr. Lachelier did not hide her discomfort and concern about the situation that she has been forced into. She said that she was very close to making a decision similar to that made by her client, but that for now she would do her utmost to reconcile her ethical duties as a lawyer representing Al-Qosi with her respect for the distorted rules of “justice” created under the Military Commissions Act.

My final day in Guantánamo was also, from a human rights perspective, the most disturbing. Omar Khadr was 15 when he was captured by U.S. forces in Afghanistan. Now 21, he is charged with murder, attempted murder, conspiracy, material support, and espionage. The murder charge in Mr. Khadr’s case relates to an incident that occurred in 2002 in Afghanistan in which Mr. Khadr is alleged to have thrown a grenade that killed Army Sgt. Christopher Speer. The other charges are based on his alleged links to, and support for, al-Qaeda, which allegedly began when he was ten years old. Mr. Khadr’s hearing focused on some of the more than 50 discovery motions filed by his defense team in preparation for his trial. 
The existence, let alone content, of these motions is rarely made public in a timely manner, as the rules of the military commissions make it impossible to release simple motions without passing a rigid security check carried out by the Office of Military Commissions. Additionally, a number of conferences between the parties regarding classified evidence are held in judge’s chambers, including secret meetings between the judge and prosecution or the security officer of the military commission and the military judge. The defense counsel is not present. Thus far the military judge in the case, Col. Peter E. Brownback III, has signed four protective orders that limit the sharing of information with the military defense counsel, Navy Lt. Cmdr. William C. Kuebler, in spite of Kuebler’s high security clearance. While these matters are discussed, the media and NGO representatives such as myself sit at the back of the courtroom listening to the exchanges between the military judge, the prosecution, and the defense team. We try to guess at the nature and content of the motions and struggle to put together the pieces of the puzzle of the evidence on which the prosecution will try to prove its case. 

For example, from one of the discovery motions we learned that the original videotape documenting the firefight in the military compound in Afghanistan had been found in Guantánamo. We further learned through another discovery motion that other U.S. soldiers who had been present near the firefight and had been interviewed by the defense counsel suggested that Speer might actually have been killed by friendly fire.

Another example concerned documents in the possession of the government of Canada, which have been the subject of a legal struggle. From Kahdr’s hearing we learned that official representatives of the foreign ministry of Canada had met with the prosecution and Mr. Khadr’s defense lawyers. The Canadian official produced a copy of a U.S. document, which Kuebler asserts includes crucial evidence to the defense of his client and could prove Mr. Khadr’s innocence. Even though the U.S. declassified the document before it was turned over to the Canadian government, the U.S. had demanded its return on the ground that some of its content might still be classified. On May 23, 2008, the Supreme Court of Canada ruled unanimously that the Canadian government had acted illegally, and that documents related to the interrogation of Khadr by Canadian officials must be released to his attorneys. The court found that the legal system under which Khadr had been detained and prosecuted at Guantánamo violated international law. On May 28, 2008, the Pentagon abruptly dismissed Judge Army Col. Peter Brownback without explanation from the case of Omar Khadr. According to Khadr’s lawyer, Navy Lt. Cmdr. William Kuebler, the timing of the judge’s removal was suspicious because Brownback had recently threatened to suspend the case if prosecutors refused to hand over important records on Khadr’s confinement to the defense lawyers.

There is no question that it is extremely problematic, after six years, to conduct the trial of an individual who was captured on the battlefield thousands of miles away. Nevertheless, there is no excuse for the way in which the U.S. government is dealing with these cases, by trying to withhold evidence it considers classified in what the defense has called “selective disclosure,” and pushing the proceedings forward at any cost. 

What struck me again and again after observing these hearings is the disparity in the resources—both material and human—that are allocated to the prosecution and defense teams. In Mr. Khadr’s case, the prosecution team outnumbers the defense by three lawyers. The level of secrecy surrounding this system is also an issue of great concern. At times it appears that the government is exploiting classified information and manipulating access to information in the service of what is to all intents and purposes a show trial (by linking Mr. Khadr to the attacks of 9/11 through a flawed conspiracy theory); one which is hardly free from political influences and is subject to prosecutorial abuse of power. Finally, it was disturbing to watch how no consideration was given to Khadr’s age, or to the fact that he was a child soldier at the time of his capture by US forces on the battlefield. Earlier this month the U.N. Committee on the Rights of the Child issued a strongly worded criticism of the United States’ record on the detention and treatment of nearly 2,500 juveniles under the age of 18 that have been held to date in Guantánamo Bay and other U.S.-run facilities in Iraq and Afghanistan. The Committee said the U.S. should avoid criminal prosecutions of suspected child soldiers before military commissions and promptly and impartially investigate accusations against detained children, in accordance with minimum fair trial standards.
 
On June 12, 2008 the U.S. Supreme Court delivered its decision in a case brought by several Guantánamo detainees.
  The Supreme Court ruled that Guantánamo detainees have a constitutional right to challenge the legality of their detention in a habeas corpus proceeding, despite the effort made by Congress to repeal that right in the Military Commissions Act of 2006. The Court stated that the detainees are not precluded from seeking habeas relief merely because they have been labeled “enemy combatants.” The Court further held that the procedures established by Congress—a Combatant Status Review Tribunal (CSRT) with a limited right to appeal to the D.C. Circuit—are not an adequate substitute for habeas corpus.  Among other things, the detainee is unrepresented by counsel in the CSRT and has no meaningful opportunity to present evidence or witnesses on his behalf. The court did not rule on whether detainees held in other locations outside the U.S. have a similar right to habeas corpus. While the Court’s historical decision did not address the military commissions directly, the ACLU believes that the military commission proceedings cannot survive the constitutional scrutiny now required by the court's decision. 
As the court stated, “The laws and Constitution are designed to survive, and remain in force, in extraordinary times. Liberty and security can be reconciled; and in our system they are reconciled within the framework of the law.  The Framers decided that habeas corpus, a right of first importance, must be a part of that framework, a part of that law.”
In the meantime, the presidential candidates have pledged to close Guantánamo, a pledge that has become a cliché. However, very little has been said about what type of legal regime would preside over the Guantánamo detainees if and when the Guantánamo detention camps are closed. For the U.S. to improve its tarnished reputation and remove the stain of Guantánamo, it will have to recommit itself to the international rule of law by respecting the Geneva Conventions and other human rights obligations applicable to the detention and treatment of prisoners in the U.S. and abroad. The U.S. government has three options in dealing with the current Guantánamo detainees: bringing them to trial in the U.S. within the federal criminal justice system; in appropriate cases, bringing charges against them in U.S. military courts under the Uniform Code of Military Justice; or releasing the detainees or sending them back to their home countries if without risk of being tortured and abused. Anything short of that, including the ideas of creating terrorism courts and mandating preventive or administrative detention in the U.S., will only perpetuate the injustice and will only create new Guantánamos.
* Jamil Dakwar formerly a senior lawyer with Adalah, is the Director of the Human Rights Program at the American Civil Liberties Union in New York, USA. 


� The category of “alien unlawful enemy combatants” is not recognized under any of the legal mechanisms that collectively make up international humanitarian law. 


� UN Committee on the Elimination of Racial Discrimination, Concluding Observations, United States of America, 72nd Session, U.N. Doc. CERD/C/USA/CO/6, ¶24, available at: � HYPERLINK "http://www2.ohchr.org/english/bodies/cerd/docs/co/CERD-C-USA-CO-6.pdf" ��http://www2.ohchr.org/english/bodies/cerd/docs/co/CERD-C-USA-CO-6.pdf�. 


� Since writing this piece the author has again visited Guantánamo, where he observed the second hearing of Mr. al-Qosi. To read more, please see: � HYPERLINK "http://blog.aclu.org/2008/05/23/guantnamo-detainee-al-qosi-wants-to-phone-home/2" \t "_blank" �http://blog.aclu.org/2008/05/23/guantnamo-detainee-al-qosi-wants-to-phone-home/2�.


� For more information on the dismissal, see: � HYPERLINK "http://www.latimes.com/news/nationworld/nation/la-na-gitmo31-2008may31,0,6244452.story" ��http://www.latimes.com/news/nationworld/nation/la-na-gitmo31-2008may31,0,6244452.story�; � HYPERLINK "http://www.washingtonpost.com/wp-dyn/content/article/2008/06/02/AR2008060202264.html" ��http://www.washingtonpost.com/wp-dyn/content/article/2008/06/02/AR2008060202264.html�. 


� The full report of the U.N. CRC is available online at: � HYPERLINK "http://www2.ohchr.org/english/bodies/crc/docs/co/CRC.C.OPAC.USA.CO.1.pdf" ��http://www2.ohchr.org/english/bodies/crc/docs/co/CRC.C.OPAC.USA.CO.1.pdf�. 


� Boumediene et al. v. Bush, President of the United States, et al., 553 U. S. ____ (2008).  
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